SUBJECT: Guidance M emo No. 07-2005 Guidance for Determining Voluntary
Remediation Program Eligibility at Solid Waste Management Facilities that
operated prior to December 21, 1988.
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FROM: Karen Ja_ck_s_on S’smour
Waste Division Director
DATE:
COPIES: Office of Waste Permitting, Regional Waste Progr Solid Waste Compliance

and Enforcement Coordinators, Voluntary Rem

|. Introduction

This guidance is provided to ensure consistency wh i igi or solid waste
stesunder 9 VAC 20-160-30.E.

I'1. Background and Purpose

The Voluntary Remediation Program ( ' Oow owners or others having interestsin
contaminated property to voluntarily reme '
states have established a mandated reporting
contamination or that discovered through en

action level” for existing
Virginia has no equivalent

requirement, but has established the state Vol Uf Program (VRP) to meet this need. Sites
are dligible for the VRPQ i ot clearly jhandated under other program authorities.
VRP digibility is det tion is reviewed by appropriate regulatory programs to
determine if action iSTe authorities. Actual application to VRP isrequired
prior to any consideratio igilomhi [ programs. Should the site be determined
ineligible for the [ aglerStood that subsequent remediation action may be
required b ough the compliance and enforcement processes, including but not
limited e Action, CERCLA, RCRA Subtitle C Hazardous Waste, or the
Virg If no direct program action is mandated, VRP digibility may
be estab

The Virginia Se gement Regulations (VSWMR), in part, defines unpermitted sites

! [ A ive remedia requirements. These remedia requirements are
mandated by federa gigie law through the VSWMR. Thus, unpermitted solid waste
management facilities and open dump sites are generally not eligible for VRP participation.
However, aprovision in the VRP alows solid waste sites to participate in the VRP provided that
applicable program jurisdiction has been waived by the director.

To ensure program consistency, this guidance outlines our protocol to make a VRP dligibility
determination for solid waste management sites and discusses VSWMR applicability
requirements, including acceptable parameters to consider for VRP dligibility when evaluating
solid waste sites.  Further, it clarifies that VSWMR jurisdiction should be waived only by the
director (or his designee) under specific circumstances which ensure that VRP requirements meet
the substantive requirements of the VSWMR, so that any potential end use(s) of the property may
occur without the need for further DEQ oversight or reliance upon institutional controls, which
are not recognized or supported by the VSWMR.



I11. Guidance

Statutory and Regulatory Criteria

Solid waste sites are facilities, units, or locations which have historically treated, stored, disposed
of, or have been used for disposal of solid waste. Previous waste management activities may
have occurred in a manner which alowed, intentionaly or otherwise, solid waste(s) to be placed,
discharged, deposited, injected, dumped, or spilled onto the ground. These sites may or may not
have operated under a solid waste management permit issued by the Commonwealth of Virginia,
athough some sites may have also operated under a regulatory exempti@hor conditional

exclusion.
The VSWMR, in part, set forth criteria and standards which ar; ctermine whether a solid
waste management facility or Site creates a substantial pr azard to human hedlth
or the environment, including contamination of air, land X dwater, and sets
requirements for cleanup and corrective action to reme eS improper waste
management. The VSWMR provides for identifica &xmi ilities‘@nehopen dumps
under Part 1l and Part IV, respectively, and requi [ 9VAC
20-80-210.
VSWMR applicability to solid waste ma

1) Did the site manage solid waste wi 1 i permit? The site may be

subject to the requirements of VS

* ‘ other programs, a site that managed solid waste may be
eligible f [ ly mandated by the VSWMR. Thus, a solid waste site

ated with or without a permit, any solid waste site must always be

evaluated to determi ther it meets any open dump criteria.

Eligibility Criteria

It is the primary responsibility of applicants to determine whether remediation of their site is
mandated under the VSWMR. Remediation is mandated when the site is an unpermitted facility
or an open dump. To be eligible for VRP consideration without a waiver, the site must:

1) Not have operated without a permit (and was supposed to have one); and
2) Have no release or other condition due to solid waste management which constitutes
an open dump.



To determine if a site is an unpermitted facility, the applicant would need to compare the date(s)
of operation and type of waste management activity to the contemporary regulations for period of
activity and the applicable permitting requirements. Virginiaimplemented solid waste
regulations on April 1, 1971. On December 21, 1988, expanded regulations were promulgated
requiring a permit to treat, store, or dispose of solid waste. The expanded regulations also
included severa exclusions or conditiona exemptions from permit requirements.

To determine if asiteis an open dump, the applicant would need to compare site conditions to the
“open dump’ criteria in VSWMR Section 9 VAC 20-80-180. From a practical perspective, asite
characterization study will be necessary to properly evaluate open dump criteria. Site
characterization should include, a a minimum, an evaluation of any r of decomposition
gas, discharges to surface waters, releases of hazardous constituent ater (i.e,
exceedence of MCL at waste unit boundary), and a site history.

any open dump
P participation
they are

criteria the site would be subject to VSWMR requirem
unless jurisdiction is waived by the director. Owners

subject to the VSWMR who wish to make volunt '
normally seek to remediate their property under
penalty” consent order. However, to encourage site
sites that may not otherwise be brought forward, the dep:
sites eligible for participation in the VRRjthrough awaiver o
substantive requirements of the VSWMR & =

may consider certain solid waste
SWMR, provided the

Waiver Criteria

It isimportant to recog ‘ i MR jurisdiction must ensure that final Ste
ards of the VSWMR, and alows future site
of ingtitutional controls. Accordingly, it is
ion for sites which have a release(s) meeting
ent or use of the site may result in the creation of
ough decomposition gas migration into structures built

may be acceptable for an unpermitted site where an open dump
C remediation of al waste and residual contamination will be
addressed throug oval, and proper management.

The following table outlines genera criteria which should be considered when determining if
management through VRP is acceptable.

VRP Eligibility Criteria

Release ? Open | Release = Open
Dump Criteria Dump Criteria
Excluded/Conditionally Y es* No
Exempted or Unpermitted site
Permitted Site Yes No*

* Allowed only through conditional waiver




It should be noted that DEQ is under no obligation to waive VSWMR jurisdiction for any solid
waste site. Waivers will only be considered for sites which can be practicably remediated under
the VRP to attain final conditions where future use of the property can occur without the need for
further DEQ oversight or use of institutional controls. Typicaly, this would include unpermitted
stesthat treated, stored, or disposed of limited amounts of solid waste and have minor releases
which can be addressed through cleanup, removal, and proper management. This would not
include unpermitted or permitted disposal sites where solid waste and residual contamination can
not be practicably removed and must be closed in-place, requiring long term maintenance and
monitoring. Therefore, any waiver consideration should include the riate conditions

management of solid waste (and any residua contamination) in ance with the substantive
requirements of the VSWMR.

There may be occasions where the VRP is the most exp
remediation of adisposa site in amanner equivaent hen limited
open dump criteriaexist, and waiver should be co i
astewith groundwater MCL exceedences shoul
VSWMR or dlowed to participate in the VRP, the foll

1) Remedia Action criteriaunder 9 VA
2) Action Levels and Cleanup Standards
3) Severity of exceedence over applicable
4) Potential for future severity of therel
Actual or potential imp

information to determine if awaiver is appropriate or set

il the'substantive requirements of the VSWMR are met. VRP
ate with VSWMR staff as necessary to ensure compliance with
applicable V

New or Additional | ation Discovered after VRP Eligibility Deter mination

If new or additional information becomes available after a site has been deemed digible for the
VRP that would have impacted a site eligibility decision, or if remediation activity creates a
condition that would make the site ineligible for current consideration, continued VRP
participation is not necessarily jeopardized However, Ste remediation steps required to obtain a
VRP Certificate of Satisfactory Completion will need to be modified to meet standards applicable
to a VRP site participating under waiver from the VSWMR. The director will notify the facility
that VRP participation may be terminated or require modification to meet appropriate care
requirements, and provide an explanation of the reasons. The participant will have 30 daysto
submit additional information to address the Agency’s concerns, or accept the director’s
determination and modify their proposed actions accordingly.



In implementing the above provision, adistinction should be made between new and additional
information:

New information may include previously undisclosed information which was known, available, or
should have been known or available prior to or during VRP digibility consideration, including
information about additional waste management units, the nature or extent of contamination at the
property, or site conditions that may have subjected the site to VSWMR requirements as
identified by Phase | or Phase Il site assessment. Thus, it is critically important for applicants to
the VRP to include al information available to them at the time of initial eligibility consideration.
New information that that would impact an digibility decision should nsidered appropriate
cause to remand the site to VSWMR authority. Although such facilifi peal to continuein
the VRP, they must undergo anew V SWMR waiver evaluation id waste compliance,
groundwater and VRP staff to determine if awaiver is appropli tinued VRP eligibility.

Additional information may be generated subsequent to theVRPasa
result of remedia investigations to broaden the scope ditions prior
to clean up activities, or may be information that bility
determination but was determined after initiatingSit of clean
up activities. Additiond information may aso include eation of explosive gas
situations, surface water dischargesin violation of VPDE , Or groundwater contamination

open dump issues under the [ ements, in addition to any other
planned remediation activi )
participation which ingfé aste on sSite or contributes to releases of
existing contaminati@ ities if VRP remediation actions cannot
demonstrate adequate care ivalency to protect human health and the
environment.

e VSWMR. Thiswould include the MCL (where
on limit (for non-MCL constituents) consistent with the

that future uses of the an proceed without the need for additional DEQ oversight or

institutional controls.

Summary

Former solid waste sites may be appropriate for development where solid waste and residual
contamination can be practicably cleaned up, removed and properly managed. Such properties
may be amenable to remediation under the VRP so that they can be restored to useful service.
However, development on or near property used for solid waste management or disposal would
not be acceptable in situations where continued presence of solid waste(s), hazardous constituents
in the soil or groundwater, the presence of explosive decomposition gases, or discharges to
surface water have not been managed with appropriate care. This guidance establishes a protocol



for when it would be appropriate to waive VSWMR jurisdiction to allow VRP remediation by
those who voluntarily offer to complete clean up actions.

Solid waste sites that operated prior to 12/21/88 may generally be considered conditionally
eligible for VRP participation provided there are no release(s) which constitute an open dump.
For unpermitted sites to participate in VRP, awaiver of VSWMR jurisdiction is necessary, under
the condition that remediation through VRP meet all substantive requirements of the VSWMR
under 9 VAC 20-80-210.A. It would generally not include sites subject to closure in-place (with
long term maintenance and monitoring) or alternate remedial activities under 9 VAC 20-80-210.B
or C, asthose activities are more properly addressed under full VSWMR authorities and do not
serve the VRP goa of expediting return of the land to active use.

Waivers establishing VRP dligibility for former sites exhibiting
expected to be rare. Site owners should be made aware that, i
likely be considered ineligible for VRP participation and r
VSWMR authorities.

ump situations are
, their steswill most
required under the

It must also be recognized that the Director isnot r,

waive VSWMR jurisdiction for any solid waste site . Inorder
for DEQ to make aVRP digibility determination, site st provide adequéte information
to dlow for determination of VSWMR applicablllty and h tually applied to the VRP
Failure to do so may cause delaysin VRR€l e more Serious consequences
after the fact. Potential applicants should [ viyonmental consultants
and legal counsel to assist them with eligibility deterimi siteif they are merely

, RP. Any waiver of
VSWMR jurisdiction to alow art|C| pation in'the § understood to be only under the
condition that al substantiye 6 be met through VRP.

Clean land, air, andAvatena partant to the people of Virginiaand it is expected that whenever
voluntary remediation ocG 0 ent facilities, the end result is property
which |sswt , : yeStriction.  Nothing in this guidance prohibits

Va Code 810/1-1408.1H

Virginia Solid Waste Management Regulations
9 VAC 20-160-130

9 VAC 20-80-60.F

9 VAC 20-80-90

9 VAC 20-80-80

9 VAC 20-80-210

9 VAC 20-80-180

9 VAC 20-80-220

9 VAC 20-80-230




V. Collaboration Process

This guidance was prepared after extensive discussions with Solid Waste and VRP Program
management and staff. Final version was agreed upon by Shawn Davis, Kevin Greene, and
Robert Weld on May 20, 2005. The final version was sent to Regiona Office for comment on
May 27, 2005. This version was discussed with Regional Waste Program Manager’s on May 30
and June 1, 2005. Comment period closed on July 16, 2005. No further comments were received
from Program managers or staff.




Flowchart to Determine VSWMR Applicability

[ Was solid waste treated, stored, or
disposed of on the site?

*

\
no Did the treatment, storage, or
disposal occur under a permit?

Wasthe site closed in
accordance with the
regulationsin effect at the

time of closure?

Did the site
operate under
an exclusion

VSWMR jurisdiction.
Siteisnot eligible for
VRP except by waiver.
See VRP Flowchart.

Weredl
conditions of
the exclusion
or conditional
exemption
met?

Is there any evidence of arelease
which meets of the open dump
criteria?

<>

No VSWMR
jurisdiction. Site
iseligiblefor
VRP.

VSWMR jurisdiction.
Siteisnot eligible for
VRP except by waiver.

See VRP Flowchart.




Flowchart to Consder VSWMR Waiver Criteria
for VRP Participation

Was the site closed in accordance with the
regulations in effect at the time?
Z

Iswaste or residual contamination
il on-site?

\

VSWMR should not be waived.
Siteineligible for VRP.
Remediate under VSWMR.

Can the waste and residual
contamination be practicably
cleaned up, removed and
properly managed?

VSWMR may be waived.
Sitedigible for VRP.

Isthere any evidence
of arelease which
meets of the open

dump criteria?

VSWMR may be waived.
Site eligible for VRP under
condition remediation meets

VSWMR requirements.

Has site proposed adequate
@ care to address open dump o
concerns?

VSWMR should not be waived.
Siteineligible for VRP.

Remediate under VSWMR.




